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I . | NTRODUCTI ON

In this appeal, the Territorial Court found that there were
no genui ne issues of material fact that Rita Berry [“Berry”] owed
a bal ance of $37.23 to Island Finance of the Virgin |slands
[“I'sland Finance”] and in granting sunmary judgnent in favor of
| sl and Finance. Also pending is a cross-appeal by Island Finance
over the denial of its petition for costs and fees.
A Underlying Facts

On Novenber 21, 1986, Rita Berry executed an unsecured
prom ssory note in the sumof $3,999.89 in favor of Island
Fi nance of the Virgin Islands. At the same tinme, she purchased
life and disability insurance coverage on the note through Island
Finance with I TT Lyndon | nsurance G oup [“Lyndon”], nam ng Island
Finance as first beneficiary. Berry nade paynents on the note as
agreed until she becane disabled in |ate 1987. Upon her
disability, Berry notified her insurer, Lyndon, who made nonthly
paynents begi nni ng Novenber 2, 1987, and endi ng October 16, 1989,
with the final payment. The |ast paynent made by Berry
personal |y was on Cctober 30, 1987, for the period Septenber 22
t hrough Cct ober 21, 1987.

| sl and Fi nance di scovered a bal ance due follow ng final
paynent by Lyndon in 1989 and asserted that it had tried to

contact Berry for approxinmately a year w thout success. In
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Novenber of 1990, Berry was finally contacted and paid the

bal ance due, under protest, in Decenber of 1990. A year later,
Berry was denied a nortgage | oan due to an unsatisfactory credit
rating reported by the Credit Bureau of St. Croix [“Credit
Bureau”] based on information fromlsland Finance. Berry filed
suit in Decenber of 1991 claimng danages resulting fromlsl and
Fi nances’ transm ssion of erroneous data to the Credit Bureau.
The five-count suit alleges negligence, reckless disregard for
Berry's credit and wanton and willful behavior resulting in

def amati on, enbarrassnent, enotional distress, |oss of good
reputation and | oss of ability to secure financing, causing
injury to Berry.

I sl and Fi nance noved for summary judgnent on the remaining
counts on August 23, 1995.! The Territorial Court held a sumary
judgnment hearing on April 9, 1997, and ruled fromthe bench for
I sl and Fi nance, finding no genuine issues of material fact.
Berry's tinely appeal argues that genuine issues of material fact
remai n regardi ng whet her a | oan bal ance anpbunt of $37.23 existed

because of Berry's or Island Finance's inaction and that the

Territorial Court erred in granting summary judgnent.

1 I sl and Fi nance had earlier nmoved for partial summary judgnent on

Count 11l (usury) on July 16, 1992, which was granted by the Territorial Court
on April 13, 1993.
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Following the Territorial Court's bench ruling after
argunment on the notion for summary judgnment on April 9, 1997,
I sl and Fi nance noved for costs and fees on June 5, 1997, which
notion was denied as untinely on August 21, 1997. In issuing its
summary judgnent on Septenber 18, 1997, the Territorial Court
entered its order "nunc pro tunc 4/9/97," the date of the sunmary
j udgnment heari ng. ?
B. The Note and Its Repaynent

The note fromBerry to Island Finance called for |evel
paynments of $159.44 per nonth payable on the 21t of each nonth
for a termof 36 nonths. The first paynment was due on Decenber
21, 1986, and the final paynent was due on Novenber 21, 1989.
The total of the paynments was $5,739.84, with a finance charge
amount of $1,739.95 ($5, 739.84 (total repaynent) - $3,999. 89 (loan
principal) = $1, 739. 95 (finance charge)). Follow ng the final paynent
by Lyndon, Island Finance di scovered that the total paynents
recei ved both fromBerry (through Cctober 21, 1987) and on behal f
of Berry by insurer Lyndon (from Novenber 2, 1987 through Cctober
16, 1989), did not anpbunt to the principal and interest figures

shown on the face of the note of $5,739.84. The anount of

paynments actually received by Island Finance as of the | ast

2 On Septenber 25, Island Finance renewed its notion for costs and
fees, which was denied as untinmely on Cctober 7, referring to the entry of the
earlier order nunc pro tunc.
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payment by Lyndon total ed $5,702.61. |sland Finance asserts that
the difference between this figure and the total note payoff
amount represented a bal ance due from Berry of $37.23.3

Lyndon nade its final payment of $159.44 on the | oan on
Oct ober 21, 1989, and subsequently notified Berry that the | oan
had been paid in full. Island Finance discovered the disputed
| oan bal ance due of $37.23 by calculating the difference between
the “total of paynents” due shown on the note and the anounts
actual ly paid.*

Over a year after insurer Lyndon’s final paynment to Island
Fi nance in Cctober, 1989, Island Finance nmade tel ephone cont act
with Berry and informed her of the $37.23 bal ance due and payabl e
on the note. On Decenber 12, 1990, Berry paid the $37.23 anount

in dispute, purportedly out of concern for her credit rating.

Meanwhi | e, |sland Finance had “charged off” the $37.23 as an

3 I sl and Fi nance points to Berry's failure to make payment for the

time period from Cctober 21, 1987 through Novenber 2, 1987 (the apparent date
that Berry notified Lyndon of her disability and the date Lyndon used as the
effective date of its responsibility to pay the note) as the reason the $37.23
bal ance remai ned due. Berry was responsible for paynent from Cctober 22,

1987, until Lyndon assuned the note on Novenmber 2, 1987 (11 days), and this
prorated paynent anount of $37.23 was never paid by Lyndon.

4 I sl and Fi nance asserts that its representatives nade repeated
attenpts to contact Berry followi ng the final paynent by Lyndon and bal ance
due discovery, all to no avail. Letters were allegedly sent to Berry's
address as indicated on the | oan application and note and phone calls were
made in an attenpt to collect the outstanding bal ance of $37.23. Berry
counters that, during the tine period in question, her address never changed
and that I|sland Finance could have reached her if they so desired. Whether
Island Finance attenpted to contact Berry regardi ng the balance due is in
di spute, but is also inmaterial
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uncol l ectible loss. This “charge off” notation was reported to
the Credit Bureau of St. Croix in the course of Island Finance's
day to day busi ness.

In 1991, a year after Berry paid the $37.23 bal ance due, she
applied for a nortgage | oan at the Bank of Nova Scotia. Berry
was denied the | oan based upon a report fromthe Credit Bureau of
St. Croix indicating unsatisfactory credit. Berry contends that
t he $37.23 was never due and payable, a fact disputed by Island
Fi nance, and that she suffered defamation, |oss of reputation and
the loss of freedomto secure financing as a result of

transm ssion of msinformation fromlsland Finance to the Credit

Bureau of St. Croi X.

1. ANALYSIS

A St andard of Review

This Court has jurisdiction to review the judgnments and
orders of the Territorial Court in all civil cases. See V.I.
CODE ANN. tit. 4 8 33. The Court’s review of questions of lawis
pl enary. See Ni bbs v. Roberts, 31 V.I. 196, 204 (D.V.l. App.
Div. 1995).

Federal Rule of G vil Procedure 56 provides that summary
j udgnment nmay be granted only when the materials of record “show

that there is no genuine issue as to any nmaterial fact and that
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the noving party is entitled to judgnment as a matter of |aw.”
Serbin v. Bora Corp., 96 F.3d 66, 69 n.2 (3d Cr. 1996). 1In
deci di ng whether there is a disputed issue of material fact, the
court nust grant all reasonable inferences fromthe evidence to
the non-noving party. The threshold inquiry is whether there are
“any genui ne factual issues that properly can be resol ved only by
a finder of fact because they may reasonably be resolved in favor
of either party.” Anderson v. Liberty Lobby, Inc., 477 U S. 242,
250 (11986).

Suprene Court decisions nmandate that a summary judgnent
notion nust be granted unless the party opposing the notion
“provi des evidence ‘such that a reasonable jury could return a

verdict for the nonnoving party. Lawr ence v. Nati onal
West mi nster Bank New Jersey, 98 F.3d 61, 65 (3d Cr. 1996)
(quoting Anderson, 477 U.S. at 248). Once the noving party has
carried its burden of establishing the absence of a genuine issue
of material fact, “its opponent nust do nore than sinply show
that there is sonme netaphysical doubt as to material facts.”

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574,
586 (1986). The non-noving party nust “nake a show ng sufficient
to establish the existence of [every] elenent essential to that

party’s case, and on which that party will bear the burden of

proof at trial.” Serbin, 96 F.3d at 69 n.2 (quoting Cel ot ex
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Corp. v. Catrett, 477 U.S. 317, 322 (1986)); see also Quiroga v.
Hasbro, Inc., 934 F.2d 497, 500 (3d G r. 1991) (declaring that
non- novant nmay not “rest upon nere allegations, general denials,
or . . . vague statenments”). Thus, if the non-novant’s evi dence
is nerely “colorable” or is “not significantly probative,” the
court may grant summary judgnment. Anderson, 477 U.S. at 249-50.
B. Application of Standards to this Case

At the tine that Rita Berry signed the note with Island
Finance, V.|I. Cobe AnNn. tit. 9 8 183 read differently than it does
today.> After delimting certain maxi mumfinance or interest
charges, the statute then in effect continued:

Such charges shall be conputed when the | oan is made on

the principal of the loan for the full termof the | oan

contract and shall be added to the principal of the

| oan and the resulting sumshall be the face anmount of

the note. Every paynent may be applied to the conbi ned

total of principal and charges until the contract is

fully paid. If the contract is prepaid in full by

cash, a new | oan or otherw se before the fina

install ment date the unearned portion of the charge

shal | be rebated.
Id. In essence, the face anmount of the note upon signing is
equal to the principal anmount plus all interest charges. The
only way for Berry to alter this anobunt was to prepay the loan in
its entirety and receive a refund, which she did not do.

Therefore, while Lyndon's prepaynent of several nonthly anounts

5 Under the current statutory provisions, this case woul d not have

been appropriate for summary judgnent.
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woul d have reduced total interest owed under today's statutory
schenme, under the version of section 183 applicable to Berry's
| oan, such prepaynents had no effect on the amount of the finance
charge or the total anount owed I|sland Fi nance.

Accordingly, Island Finance is correct in nmaintaining that
the $37.23 was still due on the face anount of the note.

Therefore, the Territorial Court did not err in granting sunmary

judgnent in favor of Island Finance.

[11. MOTION FOR ATTORNEY' S FEES

The Territorial Court announced its findings fromthe bench
after hearing argunent on the notion on April 9, 1997, and issued
its witten opinion on Septenber 18, "nunc pro tunc 4/9/97". In
t he meantime, however, I|sland Finance had noved for costs and
fees on June 5, 1997, which notion was denied as untinely on
August 21, 1997. One week after the witten opinion inits
favor, on Septenber 25, I|Island Finance renewed its notion for
costs and fees, which was denied as untinely on Cctober 7,

referring to the entry of the earlier order nunc pro tunc.
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Federal Rule of Civil Procedure 54(2)(B)® provides that
"[u] nl ess otherw se provided by statute or order of the court, [a
notion for attorneys fees] nust be filed not later than 14 days

after entry of judgment Federal Rule of Civil Procedure
58 requires that "[e]very judgnent shall be set forth on a
separate docunment. A judgnent is effective only when so set
forth and when entered as provided by Rule 79(a)."’ Here,
j udgnment was not entered until Septenber 18, 1997, and a tinely
notion for attorneys fees was filed one week |ater on Septenber
25. Wiile the order may have stated that it was effective nunc
pro tunc, it nevertheless was not entered until Septenber 18,
1997.

Motions for costs and attorneys fees pursuant to 5 V.I.C. 88
541 & 543 are within the sound discretion of the trial court.
See Bedford v. Pueblo Supermarkets of St. Thomas, Inc., 18 V.I.
275, 278 (D.V.I. 1981). A prevailing party is one who has

received "at |east sonme of the benefits which were sought in the

litigation, even if a judgnent is not finally obtained."

6 Rule 7 of the Rules of the Territorial Court provides that "[t]he
practice and procedure in the Territorial Court shall be governed by the Rules
of the Territorial Court and, to the extent not inconsistent therewith, by the

Federal Rules of G vil Procedure . "

! Rul e 79(a) provides, inter alia, for the clerk to maintain a

"civil docket" and that all filings "shall be entered chronologically in the
civil docket on the folio assigned to the action." The Rule continues that
"[t]he entry of an order or judgment shall show the date the entry is nade."
FED. R CGv. P. 79(a).
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Mel endez v. Rivera, 24 V.lI. 63, 65 (Terr. Ct. 1988) (citing
| ngvol dstad v. Kings Wharf Enterprises, Inc., 20 V.l. 314
(D.V.1.), aff'd, 734 F.2d 5 (3d Cr. 1983)). Wiile Island

Fi nance was the prevailing party, we see no reason for disturbing

the Territorial Court's denial of its costs and fees.

V. CONCLUSI ON
The Territorial Court did not err in granting summary
judgment to Island Finance, and the sumrary judgnment and order

denying costs and fees will be affirned.

DATED this 21st day of March, 2000.

ATTEST:
ORI NN ARNOLD
Clerk of the Court

By: /sl
Deputy Cerk
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For the reasons set forth in the foregoing Menorandum it is
her eby

ORDERED that the Orders of the Territorial Court granting
summary judgnent in favor of Island Finance and denying the

nmotion for costs and fees are AFFI RVED.

ENTERED t his 21st day of March, 2000.

ATTEST: Copi es to:
ORI NN ARNCLD Hon. Thomas K. Moore
Clerk of the Court Hon. Stanley S. Brotnman

Hon. Brenda J. Holl ar
Al Territorial Court Judges
By: /sl Sanuel I G ay, Esq. - -
Deputy Cerk ﬂ/gcqwd: gel_z\ggner s, Esq.
Ms. Cessy Francis
Order Book
Jeffrey H Jordan




